
223

National Marine Fisheries Service/NOAA, Commerce § 229.2

fishing operations to insignificant lev-
els approaching a zero mortality and
serious injury rate by the statutory
deadline of April 30, 2001.

[60 FR 45100, Aug. 30, 1995, as amended at 64
FR 9086, Feb. 24, 1999]

§ 229.2 Definitions.
In addition to the definitions con-

tained in the Act and § 216.3 of this
chapter, and unless the context other-
wise requires, in this part 229:

Act or MMPA means the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.).

American lobster or lobster means
Homarus americanus.

Anchored gillnet means any gillnet
gear, including a sink gillnet or stab
net, that is set anywhere in the water
column and which is anchored, secured
or weighted to the bottom of the sea.
Also called a set gillnet.

Assistant Administrator means the As-
sistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration.

Authorization Certificate means a doc-
ument issued by the Assistant Admin-
istrator, or designee, under the author-
ity of section 118 of the Act that au-
thorizes the incidental, but not inten-
tional, taking of marine mammals in
Category I or II fisheries.

Breaking strength means the highest
tensile force which an object can with-
stand before breaking.

Bridle means the lines connecting a
gillnet to an anchor or buoy line.

Buoy line means a line connecting
fishing gear in the water to a buoy at
the surface of the water.

Category I fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have frequent in-
cidental mortality and serious injury
of marine mammals. A commercial
fishery that frequently causes mor-
tality or serious injury of marine mam-
mals is one that is by itself responsible
for the annual removal of 50 percent or
more of any stock’s potential biologi-
cal removal level.

Category II fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have occasional
incidental mortality and serious injury
of marine mammals. A commercial
fishery that occasionally causes mor-

tality or serious injury of marine mam-
mals is one that, collectively with
other fisheries, is responsible for the
annual removal of more than 10 per-
cent of any marine mammal stock’s po-
tential biological removal level and
that is by itself responsible for the an-
nual removal of between 1 and 50 per-
cent, exclusive, of any stock’s poten-
tial biological removal level. In the ab-
sence of reliable information indi-
cating the frequency of incidental mor-
tality and serious injury of marine
mammals by a commercial fishery, the
Assistant Administrator will deter-
mine whether the incidental serious in-
jury or mortality is ‘‘occasional’’ by
evaluating other factors such as fishing
techniques, gear used, methods used to
deter marine mammals, target species,
seasons and areas fished, qualitative
data from logbooks or fisher reports,
stranding data, and the species and dis-
tribution of marine mammals in the
area, or at the discretion of the Assist-
ant Administrator. Eligible commer-
cial fisheries not specifically identified
in the list of fisheries are deemed to be
Category II fisheries until the next list
of fisheries is published.

Category III fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have a remote
likelihood of, or no known incidental
mortality and serious injury of marine
mammals. A commercial fishery that
has a remote likelihood of causing inci-
dental mortality and serious injury of
marine mammals is one that collec-
tively with other fisheries is respon-
sible for the annual removal of:

(1) Ten percent or less of any marine
mammal stock’s potential biological
removal level, or

(2) More than 10 percent of any ma-
rine mammal stock’s potential biologi-
cal removal level, yet that fishery by
itself is responsible for the annual re-
moval of 1 percent or less of that
stock’s potential biological removal
level. In the absence of reliable infor-
mation indicating the frequency of in-
cidental mortality and serious injury
of marine mammals by a commercial
fishery, the Assistant Administrator
will determine whether the incidental
serious injury or mortality is ‘‘remote’’
by evaluating other factors such as
fishing techniques, gear used, methods
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used to deter marine mammals, target
species, seasons and areas fished, quali-
tative data from logbooks or fisher re-
ports, stranding data, and the species
and distribution of marine mammals in
the area or at the discretion of the As-
sistant Administrator.

Commercial fishing operation means
the catching, taking, or harvesting of
fish from the marine environment (or
other areas where marine mammals
occur) that results in the sale or barter
of all or part of the fish harvested. The
term includes licensed commercial pas-
senger fishing vessel (as defined in
§ 216.3 of this chapter) activities and
aquaculture activities.

Depleted species means any species or
population that has been designated as
depleted under the Act and is listed in
§ 216.15 of this chapter or part 18, sub-
part E of this title, or any endangered
or threatened species of marine mam-
mal.

Driftnet, drift gillnet, or drift entangle-
ment gear means a gillnet or gillnets
that is/are unattached to the ocean
bottom and not anchored, secured or
weighted to the bottom, regardless of
whether attached to a vessel.

Fisher or fisherman means the vessel
owner or operator, or the owner or op-
erator of gear in a nonvessel fishery.

Fishery has the same meaning as in
section 3 of the Magnuson Fishery Con-
servation and Management Act (16
U.S.C. 1802).

Fishing trip means any time spent
away from port actively engaged in
commercial fishing operations. The end
of a fishing trip will be the time of a
fishing vessel’s return to port or the re-
turn of a fisher from tending gear in a
nonvessel fishery.

Fishing vessel or vessel means any ves-
sel, boat, ship, or other craft that is
used for, equipped to be used for, or of
a type normally used for, fishing.

Float-line means the rope at the top
of a gillnet from which the mesh por-
tion of the net is hung.

Gillnet means fishing gear consisting
of a wall of webbing (meshes) or nets,
designed or configured so that the web-
bing (meshes) or nets are placed in the
water column, usually held approxi-
mately vertically, and are designed to
capture fish by entanglement, gilling,
or wedging. The term ‘‘gillnet’’ in-

cludes gillnets of all types, including
but not limited to sink gillnets, other
anchored gillnets (e.g. stab and set
nets), and drift gillnets. Gillnets may
or may not be attached to a vessel.

Groundline, with reference to lobster
trap gear, means a line connecting lob-
ster traps in a lobster trap trawl, and,
with reference to gillnet gear, means a
line connecting a gillnet or gillnet bri-
dle to an anchor or buoy line.

Incidental means, with respect to an
act, a non-intentional or accidental act
that results from, but is not the pur-
pose of, carrying out an otherwise law-
ful action.

Injury means a wound or other phys-
ical harm. Signs of injury to a marine
mammal include, but are not limited
to, visible blood flow, loss of or damage
to an appendage or jaw, inability to use
one or more appendages, asymmetry in
the shape of the body or body position,
noticeable swelling or hemorrhage, lac-
eration, puncture or rupture of eyeball,
listless appearance or inability to de-
fend itself, inability to swim or dive
upon release from fishing gear, or signs
of equilibrium imbalance. Any animal
that ingests fishing gear, or any ani-
mal that is released with fishing gear
entangling, trailing or perforating any
part of the body will be considered in-
jured regardless of the absence of any
wound or other evidence of an injury.

Inshore Lobster waters means all state
and Federal waters between 36°33′00.8″N
lat. (the Virginia/North Carolina bor-
der) and the U.S./Canada border that is
shoreward of the area designated below
as ‘‘offshore lobster waters.’’

Integrated fishery means a fishery for
which the granting and the administra-
tion of Authorization Certificates have
been integrated and coordinated with
existing fishery license, registration,
or permit systems and related pro-
grams.

Interaction means coming in contact
with fishing gear or catch. An inter-
action may be characterized by a ma-
rine mammal entangled, hooked, or
otherwise trapped in fishing gear, re-
gardless of whether injury or mortality
occurs, or situations where marine
mammals are preying on catch. Catch
means fish or shellfish that has been
hooked, entangled, snagged, trapped or
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otherwise captured by commercial fish-
ing gear.

Large mesh gillnet means a gillnet
constructed with a mesh size of 7
inches (17.78 cm) to 18 inches (45.72 cm).

Lead-line means the rope, weighted or
otherwise, to which the bottom edge of
a gillnet is attached.

List of Fisheries means the most re-
cent final list of commercial fisheries
published in the FEDERAL REGISTER by
the Assistant Administrator, cat-
egorized according to the likelihood of
incidental mortality and serious injury
of marine mammals during commercial
fishing operations.

Lobster trap means any trap, pot or
other similar type of enclosure that is
placed on the ocean bottom and is de-
signed to or is capable of catching lob-
sters. This definition includes but is
not limited to lobster pots, black sea
bass pots and scup pots.

Lobster trap trawl means two or more
lobster traps attached to a single
groundline.

Mesh size means the distance between
inside knot to inside knot. Mesh size is
measured as described in § 648.80(f)(1) of
this title.

Mid-Atlantic coastal waters means wa-
ters bounded by the line defined by the
following points: The southern shore-
line of Long Island, New York at
72°30′W, then due south to 33°51′N lat.,
thence west to the North Carolina/
South Carolina border.

Minimum population estimate means
an estimate of the number of animals
in a stock that:

(1) Is based on the best available sci-
entific information on abundance, in-
corporating the precision and varia-
bility associated with such informa-
tion; and

(2) Provides reasonable assurance
that the stock size is equal to or great-
er than the estimate.

Mudhole means waters off New Jersey
bounded as follows: From the point
40°30′ N. latitude where it intersects
with the shoreline of New Jersey east
to its intersection with 73°20′ W. lon-
gitude, then south to its intersection
with 40°05′ N. latitude, then west to its
intersection with the shoreline of New
Jersey.

Negligible impact has the same mean-
ing as in § 228.3 of this chapter.

Net productivity rate means the an-
nual per capita rate of increase in a
stock resulting from additions due to
reproduction, less losses due to mor-
tality.

Night means any time between one
half hour before sunset and one half
hour after sunrise.

NMFS means the National Marine
Fisheries Service.

Nonvessel fishery means a commercial
fishing operation that uses fixed or
other gear without a vessel, such as
gear used in set gillnet, trap, beach
seine, weir, ranch, and pen fisheries.

Northeast waters means those U.S. wa-
ters east of 72°30′W and north of
36°33′00.8″N lat. (the Virginia-North
Carolina border).

Observer means an individual author-
ized by NMFS, or a designated con-
tractor, to record information on ma-
rine mammal interactions, fishing op-
erations, marine mammal life history
information, and other scientific data,
and collect biological specimens during
commercial fishing activities.

Offshore lobster waters comprises en-
tirely federal waters as defined by the
area bounded by straight lines con-
necting the following points, in the
order stated, except for waters in the
Great South Channel critical right
whale habitat:

Point Latitude (°N) Longitude (°W)

A ........................................ 43° 58′ 67° 22′
B ........................................ 43° 41′ 68° 00′
C ........................................ 43° 12.5′ 69° 00′
D ........................................ 42° 49′ 69° 40′
E ........................................ 42° 15.5′ 69° 40′
F ......................................... 42° 10′ 69° 56′
K ........................................ 41° 10′ 69° 06.5′
N ........................................ 40° 45.5′ 71° 34′
M ........................................ 40° 27.5′ 72° 14′
U ........................................ 40° 12.5′ 72° 48.5′
V ........................................ 39° 50′ 73° 01′
X ........................................ 38° 39.5′ 73° 40′
Y ........................................ 38° 12′ 73° 55′
Z ......................................... 37° 12′ 74° 44′
ZA ...................................... 36° 33′ 74° 47′

From point ‘‘ZA’’ east to the EEZ
boundary and thence along the seaward
EEZ boundary to point ‘‘A’’.

Operator, with respect to any vessel,
means the master, captain, or other in-
dividual in charge of that vessel.

Potential biological removal level means
the maximum number of animals, not
including natural mortalities, that
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may be removed from a marine mam-
mal stock while allowing that stock to
reach or maintain its optimum sustain-
able population. The potential biologi-
cal removal level is the product of the
following factors:

(1) The minimum population esti-
mate of the stock;

(2) One-half the maximum theo-
retical or estimated net productivity
rate of the stock at a small population
size; and

(3) A recovery factor of between 0.1
and 1.0.

Regional Fishery Management Council
means a regional fishery management
council established under section 302 of
the Magnuson Fishery Conservation
and Management Act.

Serious injury means any injury that
will likely result in mortality.

Shark gillnetting means to fish a
gillnet in waters south of the South
Carolina/Georgia border with webbing
of 5 inches or greater stretched mesh.

Sink gillnet or stab net means any
gillnet, anchored or otherwise, that is
designed to be, or is fished on or near
the bottom in the lower third of the
water column.

Sinking line means rope that sinks
and does not float at any point in the
water column. Polypropylene rope is
not sinking line unless it contains a
lead core.

Small mesh gillnet means a gillnet
constructed with a mesh size of greater
than 5 inches (12.7 cm) to less than 7
inches (17.78 cm).

Southeast waters means waters south
of a line extending due eastward from
33°51′N lat. (the North Carolina/South
Carolina border).

Southern Mid-Atlantic waters means
all state and Federal waters off the
States of Delaware, Maryland, Vir-
ginia, and North Carolina, bounded on
the north by a line extending eastward
from the northern shoreline of Dela-
ware at 38°47′ N. latitude (the latitude
that corresponds with Cape Henlopen,
DE), east to its intersection with 72°30′
W. longitude, south to the 33°51′ N. lati-
tude (the latitude that corresponds
with the North Carolina/South Caro-
lina border), and then west to its inter-
section with the shoreline of the North
Carolina/South Carolina border.

Spotter plane means a plane that is
deployed for the purpose of locating
schools of target fish for a fishing ves-
sel that intends to set fishing gear on
them.

Stellwagen Bank/Jeffreys Ledge area
means all Federal waters in the Gulf of
Maine, except those designated as right
whale critical habitat, that lie south of
the 43°15′N lat. line and west of the 70°
W long. line.

Stowed means nets that are unavail-
able for use and that are stored in ac-
cordance with the regulations found in
§ 648.81(e) of this title.

Strategic stock means a marine mam-
mal stock:

(1) For which the level of direct
human-caused mortality exceeds the
potential biological removal level;

(2) Which, based on the best available
scientific information, is declining and
is likely to be listed as a threatened
species under the Endangered Species
Act of 1973 within the foreseeable fu-
ture;

(3) Which is listed as a threatened
species or endangered species under the
Endangered Species Act of 1973; or

(4) Which is designated as depleted
under the Marine Mammal Protection
Act of 1972, as amended.

Strikenet or to fish with strikenet gear
means a gillnet that is designed so
that, when it is deployed, it encircles
or encloses an area of water either with
the net or by utilizing the shoreline to
complete encirclement, or to fish with
such a net and method.

Take Reduction Plan means a plan de-
veloped to reduce the incidental mor-
tality and serious injury of marine
mammals during commercial fishing
operations in accordance with section
118 of the Marine Mammal Protection
Act of 1972, as amended.

Take Reduction Team means a team
established to recommend methods of
reducing the incidental mortality and
serious injury of marine mammals due
to commercial fishing operations, in
accordance with section 118 of the Ma-
rine Mammal Protection Act of 1972, as
amended.

Tended gear or tend means fishing
gear that is physically attached to a
vessel in a way that is capable of har-
vesting fish, or to fish with gear at-
tached to the vessel.
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Tie-down refers to twine used be-
tween the floatline and the lead line as
a way to create a pocket or bag of net-
ting to trap fish alive.

To strikenet for sharks means to fish
with strikenet gear in waters south of
the South Carolina/Georgia border with
webbing of 5 inches or greater
stretched mesh.

U.S. waters means both state and
Federal waters to the outer boundaries
of the U.S. exclusive economic zone
along the east coast of the United
States from the Canadian/U.S. border
southward to a line extending eastward
from the southernmost tip of Florida
on the Florida shore.

Vessel owner or operator means the
owner or operator of:

(1) A fishing vessel that engages in a
commercial fishing operation; or

(2) Fixed or other commercial fishing
gear that is used in a nonvessel fishery.

Vessel of the United States has the
same meaning as in section 3 of the
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1802).

Waters off New Jersey means all state
and Federal waters off New Jersey,
bounded on the north by a line extend-
ing eastward from the southern shore-
line of Long Island, NY at 40°40′ N. lati-
tude, on the south by a line extending
eastward from the northern shoreline
of Delaware at 38°47′ N. latitude (the
latitude that corresponds with Cape
Henlopen, DE), and on the east by the
72°30′ W. longitude. This area includes
the Mudhole.

Weak link means a breakable compo-
nent of gear that will part when sub-
ject to a certain tension load.

[60 FR 45100, Aug. 30, 1995, as amended at 62
FR 39183, July 22, 1997; 63 FR 66487, Dec. 2,
1998; 64 FR 7551, Feb. 16, 1999; 64 FR 9086, Feb.
24, 1999]

§ 229.3 Prohibitions.
(a) It is prohibited to take any ma-

rine mammal incidental to commercial
fishing operations except as otherwise
provided in part 216 of this chapter or
in this part 229.

(b) It is prohibited to assault, harm,
harass (including sexually harass), op-
pose, impede, intimidate, impair, or in
any way influence or interfere with an
observer, or attempt the same. This
prohibition includes, but is not limited

to, any action that interferes with an
observer’s responsibilities, or that cre-
ates an intimidating, hostile, or offen-
sive environment.

(c) It is prohibited to provide false in-
formation when registering for an Au-
thorization Certificate, applying for re-
newal of the Authorization Certificate,
reporting the injury or mortality of
any marine mammal, or providing in-
formation to any observer.

(d) It is prohibited to tamper with or
destroy observer equipment in any
way.

(e) It is prohibited to retain any ma-
rine mammal incidentally taken in
commercial fishing operations unless
authorized by NMFS personnel, by des-
ignated contractors or an official ob-
server, or by a scientific research per-
mit that is in the possession of the ves-
sel operator.

(f) It is prohibited to intentionally
lethally take any marine mammal in
the course of commercial fishing oper-
ations unless imminently necessary in
self-defense or to save the life of a per-
son in immediate danger, and such tak-
ing is reported in accordance with the
requirements of § 229.6.

(g) It is prohibited to violate any reg-
ulation in this part or any provision of
section 118 of the Act.

(h) It is prohibited to fish with lob-
ster trap gear in the areas and for the
times specified in § 229.32(c)(3) through
(c)(9) unless the lobster trap gear com-
plies with the closures, marking re-
quirements, modifications, and restric-
tions specified in § 229.32(c)(1) through
(c)(10).

(i) It is prohibited to fish with an-
chored gillnet gear in the areas and for
the times specified in § 229.32(d)(2)
through (d)(7) unless that gillnet gear
complies with the closures, marking
requirements, modifications, and re-
strictions specified in § 229.32(d)(1)
through (d)(8).

(j) It is prohibited to fish with drift
gillnets in the areas and for the times
specified in § 229.32(e)(1) unless the drift
gillnet gear complies with the restric-
tions specified in § 229.32(e)(1).

(k) It is prohibited to fish with shark
gillnet gear in the areas and for the
times specified in § 229.32(f)(1) and (3)
unless the gear meets the marking re-
quirements specified in § 229.32(f)(2) and
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